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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Congress is now in Memorial Day recess through June 7 and  lawmakers have 
yet to substantively act towards reinstating and/or extending the federal estate and 
generation skipping transfer (GST) taxes in 2010. As we have done with our previous 
bulletins 10-12 and 10-37, this Washington Report Bulletin outlines recent 
developments and notable factors that will influence the outcome of the estate tax. At 
this juncture, the likely vehicle will be a tax bill that addresses the 2001 and 2003 tax 
cuts, the AMT, and is likely to include a two-year patch of the estate tax at 2009 levels 
($3.5M/45%) through 2011.  There remains, however, the possibility that Congress hits 
stalemate and the estate tax will revert, as scheduled, back to pre-2001 levels 
($1M/55%). 

 
Agenda 
 
 When lawmakers return from Memorial Day recess on June 7, Congress is scheduled to remain in 
session for fifteen weeks in the 111th Congress before the November mid-term elections.  During this time, 
only two significant working periods are scheduled to take place.  Historically, the work weeks in 
September and October of an election year are truncated as members of Congress return to districts to 
campaign, and Majority Leaders tend not to force tough votes that could sway elections. Thus, roughly 
eight weeks, those between now and August recess, will consist of a variety of major legislative priorities, 
including several notable expiring tax provisions.  
 

http://www.aalu.org/
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 As a result of the substantial floor time allocated to health care reform (‘Patient Protection 
and Affordable Care Act’, Pub L. 111-148; see our bulletin 10-40) and financial services regulatory reform 
(“Restoring American Financial Stability Act”, H.R. 4173 as amended with S. 3217), Congress has had 
limited time to act on multiple jobs and tax extenders bills. In addition, despite the passage of a FY 2011-
2015 budget resolution by the Senate Budget Committee, the House has yet to consider a budget resolution, 
and the ultimate passage of a Congressional budget resolution is very much in doubt, including the ability 
to use reconciliation instructions and a simple 51 vote majority in the Senate to pass tax bills (See our 
Bulletin 10-37). 
 
 Notable tax bills that are likely to be acted upon by this Congress between now and August Recess 
are H.R. 4213 (“The American Jobs and Closing Tax Loopholes Act”, see our bulletin 10-52), the 
popularly referred to ‘tax extenders bill,’ and a second, yet to be introduced package of tax extensions, that 
most likely will collectively address the 2001 and 2003 tax cuts, the AMT, and the estate tax. In addition, a 
small business tax bill is under consideration by the Senate Finance Committee after being passed by the 
House in March (“Small Business and Infrastructure Jobs Tax Act of 2010”, H.R. 4849); see our bulletin 
10-35. This bill has received a strong endorsement from President Obama to receive swift action, yet 
formal consideration has been delayed, largely as a result of estate tax negotiations by a small working 
group in the Senate Finance Committee including Chairman Max Baucus (D-MT), Ranking Member 
Charles Grassley (R-IA), Blanche Lincoln (D-AR), and Jon Kyl (R-AZ). 
 
Estate Tax Negotiations 
 
 The aforementioned estate tax negotiations have been ongoing since January 1.  These negotiations 
came to a head as the Senate Finance Committee moved to take up the House passed Small Business bill 
that included the 10-year GRAT term requirement; see our Bulletin 10-35.  Senators Lincoln and Kyl made 
demands that the estate tax be included in this bill or that the Senate agree upon a process.  After two 
weeks of active discussion, negotiations broke down as more liberal members of the Democratic caucus 
expressed stern opposition to the provision advanced by Lincoln and Kyl.  Furthermore, members 
expressed serious concerns over the provision’s cost, lack of agreed upon offsets and the uncertainty that 
the provision would garner 60 votes on the Senate floor.   Currently, the 10-year GRAT provision is not 
included in the Senate version of the Small Business/Jobs Bill, and it appears the Senate would rather use 
this provision to offset the cost of a stand-alone estate tax bill. 
 
 The estate tax provision favored by Sens. Lincoln and Kyl and discussed with Sens. Baucus and 
Grassley mirrors the House bill introduced by Rep. Shelley Berkley (D-NV) in 2009 (H.R. 3905). See our 
Bulletin 09-118.  The proposal would reinstate the estate tax at 2009 levels ($3.5M/45%) and gradually 
phase-up the exclusion to $5 million per individual ($10 million for couples, indexed) and phase-down the 
estate tax rate to 35% over ten years.  
  
Factors Influencing the Estate Tax Debate 
 
Cost Concerns 
 
 The Obama Administration and the House of Representatives have campaigned for a reinstatement 
and permanent extension of 2009 estate tax law. The House passed a plan which would have permanently 
extended 2009 estate tax parameters in December of 2009 (H.R. 4154, see our bulletin 09-136), but that 
proposal was pushed off by the Senate as health care reform was debated.   
 
 The provision advanced by Senators Lincoln and Kyl would significantly add to the cost of a long-
term estate tax extension, and, unlike the “freeze 2009” solution, is not exempt from pay-go under current 
budgetary rules. Estimates have ranged from an additional $60-$80 billion dollars in cost above the ‘Freeze 
’09’ estimates; with ten-year cost estimates ranging from $320 to $332 billion. Senator Kyl has floated a 
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number of items as possible offsets for this proposal—including a tax on charitable foundations 
and a pre-payment trust—but received little support for his suggestions and fell well short of the revenue 
needed to move forward.  
 
 If we’ve learned anything from the current ongoing debate on tax extenders bill, every dollar that 
adds to the deficit will be scrutinized. The initial $200B proposal had to be significantly pared back as 
fiscally conservative Democrats refused to vote for costly measures and expressed concern over offsets.  
As lawmakers move to craft the tax bill that addresses the 2001 and 2003 tax cuts as well as the AMT and 
the estate tax, they will have to find large offsets or pare back the length of time on the extensions, perhaps 
kicking the can down the road for one year.  The ten-year cost of extending middle-class income tax cuts, 
AMT, and estate tax relief is $3.08 trillion as estimated by CBO.   
 

Recently, there have been discussions of waiting to address the 2001 and 2003 tax cuts until after 
Congress returns from November elections in what is called a ‘lame duck’ session.  This will alleviate the 
pressure of tough votes as members approach mid-term elections.  However, waiting until late year could 
create another scenario, similar to what happened with the estate tax in the Senate late December 2009, 
when stalemate occurred and tax provisions sunset as scheduled.   
 
Retroactive Reinstatement and Taxpayer Option 
 
 As we enter the six month of 2010 without legislative action on the estate tax, both Senate Finance 
and House Ways and Means Committees have moved toward an idea of giving taxpayers a choice on their 
estate tax liability. In this scenario, taxpayers would be given the option between 2010 repeal and carryover 
basis or complying with the estate tax law that is eventually enacted for the 2011 tax year.  At this point, 
lawmakers are having this discussion in the context of assumption that the estate tax law in 2011 will be at 
or around 2009 levels ($3.5M/45%).   
 

In addition, state pressures are also mounting. These pressures are coming in large part from estates 
where decedents who had written wills and/or irrevocable trusts under the assumption that a federal estate 
and GST tax would be in place and are now facing unintended consequences—such as the disinheritance of 
children, spouses, and charities—as a result of the absence of the tax. As a result, many states have 
enacted, or plan to enact, special “patch” legislation to provide default donor intent to deal with the current 
dilemma of individuals dying in 2010 but with documents prepared in a world of estate and GST tax and 
no carryover basis.  Furthermore, practitioners around the country are facing the question of funding 
insurance trusts in 2010 with no GST to allocate (see our bulletin 10-53).   

 
Outlook 
 
 The condensed Congressional schedule, coupled with the variety of challenges outlined in this 
bulletin will leave lawmakers with few options for an agreement on the estate tax. Of the many questions 
about how this issue will be resolved, two of the most decisive revolve around timing and political strategy. 
As the calendar unfolds, the pending estate tax law in 2011 ($1M/55%) will likely serve as a catalyst for 
action in the eyes of many Republicans and moderate Democrats in the Senate, who may be inclined to 
compromise their positions at the political risk of returning to these strict parameters next year without 
action. This dynamic could increase the possibility for an agreement as the year progresses.  
 
 Political strategy could determine how and when the estate tax is advanced. If Democratic leaders 
choose to act on the massive middle-class tax relief package addressed earlier with the hope of this 
legislation being a boon for Democrats in the upcoming midterm elections, the estate tax could be resolved 
as early as July as part of that tax legislation. If this strategy is viewed by Democratic leaders as too risky 
for their November prospects, a resolution on the estate tax could be delayed until after the elections, and 
addressed along with other tax provisions during a ‘lame-duck’ session of Congress.  
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 AALU will be continuing our work with Congress to influence the outcome on the estate tax—
advocating for a permanent and sustainable reinstatement of the estate tax at 2009 levels, that includes 
reunification, portability, and indexing for inflation.  

 
 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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